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would entitle the libelant to take a decree in condemnation of the 
ship. 

The exceptive allegations to the sufficiency of the libel and the 
right of action against the ship upon the averments of the libel are, 
therefore, allowed, and the libel is dismissed, with costs. 



In the District Court of Philadelphia. 

WILSON VS. STEWART. 

1. An authority delegated to an attorney from three trustees, having a power 
coupled with an interest, and from the survivors and survivor of them to sell and 
convey lands, is not revoked by the death of one of the trustees. 

2. Such delegation being joint and several, the attorney is invested with the full 
powers of the surviving trustees, so as to pass both the beneficial and the legal 
estates. 

3. A power which includes a future interest is effectual to pass a subsequently 
acquired title. 

The material facts of this case were as follows : 

By an ante-nuptial settlement made in England, in April, 1843, 
certain real estate, situate in Pennsylvania, belonging to a feme 
sole, was granted, released, and confirmed unto three trustees re- 
siding in England, and to their heirs, to hold to them and their 
heirs and assigns in trust for various purposes, and inter alia that 
the trustees " or the survivors or survivor of them, or the heirs of 
such survivor, their or his assigns, or other the trustees or trustee 
for the time being," &c, should sell and dispose of the real estate 
thereby released and assured upon fee farm or ground rents, or 
otherwise. And for effecting sales, to execute such powers of 
attorney and other powers, authorities, deeds, &c, as to the trus- 
tees or trustee for the time being should appear advisable or expe- 
dient, with a right to all purchasers upon fee farm or ground rents, 
of redeeming and extinguishing such ground rents upon terms to 
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be fixed : with the proviso that it should be lawful for the trustees 
or trustee for the time being, from time to time to appoint " such 
person or persons as shall by the trustees or trustee for the time 
being be nominated in that behalf to be the attorneys or attorney, 
agent or agents, receiver or receivers, manager or managers of 
them the said trustees or trustee for the time being, of these pre- 
sents to act and assist in and about the execution and performance 
of the several trusts, powers, and provisions in these presents con- 
tained," &c. &c, "and to delegate and give to such attorney or 
attorneys, and to his or their substitute or substitutes, all such 
powers, discretion, and authorities, to the most full and ample ex- 
tent, and of the most full and ample nature in and about or in 
relation to the premises, and the selling, leasing, and managing the 
same," &c. &c, with power likewise to the trustees or trustee for 
the time being, to revoke any such appointment, and to exercise 
the same power of appointing attorneys, &c. from time to time 
toties quoties during the continuance of the trust. 

By a letter of attorney, the trustees, in the month of June of the 
same year (1843), in pursuance, exercise, and execution of all the 
powers, trusts and authorities declared and set forth in the marriage 
settlement, constituted and appointed G. C, of the City of Phila- 
delphia, the attorney for them, " and the survivors and survivor of 
them and in their and every or any of their names or name inter 
alia to sell and convey the said lands in consideration of the reser- 
vation of an annual ground rent, with or without a clause for the 
extinguishment of such rent by the payment of a stipulated sum of 
money, and upon the payment of such sum to execute a sufficient 
release of the same. 

In 1853, the three trustees by their attorney G-. C. sold and con- 
veyed a large lot of ground, reserving to themselves and the sur- 
vivors and survivor of them, and the heirs and assigns of the 
survivor, as the consideration therefor, an anuual ground rent with 
a clause for the extinguishment thereof at any time upon the pay- 
ment of a given sum. 

One of the three trustees died in 1855, leaving the remaining two 
as the surviving trustees under the aforementioned marriage settle- 
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ment. No revocation or renewal of G. C.'s authority was after- 
wards made by the surviving trustees, and the purchaser subse-- 
quently, to wit, in 1857, paid the stipulated amount to G. 0. for 
the extinguishment of the rent, and received from him, as the 
attorney of the two surviving trustees, a deed releasing and extin- 
guishing the rent. 

The question submitted for the decision of the court was, whether 
under the powers and authorities contained in the marriage settle- 
ment, the release and extinguishment of the ground rent by G. C, 
as the attorney of the surviving trustees, was effectual or not ? 

Chapman Biddle, for plaintiff. 
Wain, for defendant. 

Sharswood, P. J. — The main question presented upon this case 
stated, appears to be whether a power to sell lands executed by 
trustees under a marriage settlement is revoked by the death of one 
of them ? By the deed, the estate is conveyed to and vested in the 
trustees in fee simple as joint-tenants. Upon the death of one, the 
estate survived. The power of attorney constitutes G. C. their 
attorney for them, " and each and every or any one or more of 
them," and expressly provides for the case of survivorship " for 
them (the said trustees) and the survivors or survivor of them, and 
in their and every or any of their names or name" inter alia to 
sell and convey, &c. If indeed the death of one absolutely revokes 
the power as to all, then it would matter not what words were 
inserted in the power ; the revocation would operate on these words 
as well as the others; the power would cease and be void. But 
supposing the death of one to revoke the power as to him, is there 
any principle or authority to compel us to hold that it is also ipso 
facto revoked as to the others, and if it is not that, it cannot ope- 
rate to affect the entire estate now vested in the survivors. 

The uniform language of the books is, that joint-tenants hold per 
my et per tout. During the time they hold jointly, neither of them 
has an estate in any particular part. The survivor claimeth the 
land from the first feoffor, and not by his companion. The surviv- 
ing feoffee may plead a feoffment to himself without any mention of 
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his joint feoffee. Co. Litt. 185 a. Hence the maxim jus aecres- 
eendi prcefertur oneribus. 

It is, however, true, that each joint-tenant hath but a right to a 
moiety to enfeoff, give or demise. Although, as we have seen, the 
surviving joint-tenant may plead the original feoffment to have been 
made to him alone, yet if two joint-tenants make a feoffment, and 
one die, the feoffee cannot plead it as the feoffment of the survivor, 
because each of them gave but his part. If two joint-tenants be of 
certain lands, and the one of them by deed indented, bargaineth 
and selleth the lands, and the other joint-tenant dieth, and then the 
deed is enrolled, there shall pass nothing but the moiety which the 
bargainor had at the time of the bargain. Co. Litt. 186 a. If one 
joint-tenant make a deed of the whole, doubtless as against his com- 
panion, and his heirs or assigns, nothing passes but his share ; yet 
there is no reason why as against himself it should not operate as 
an estoppel, if he subsequently acquires by descent or otherwise 
the share of his companion. The conveyance operates as a sever- 
ance and puts an end to the joint-tenancy. It has accordingly 
been decided by the Supreme Court of Massachusetts, that though 
a conveyance by one joint-tenant or tenant in common of a part of 
the land described by metes and bounds is ineffectual against his 
co-tenant, it avails against the grantor by estoppel. Varnum vs. 
Abbot, 12 Mass. 474. 

It might, perhaps, be a question whether a power by the joint- 
tenants would not be confined to their respective interests which 
they had at the time of the power. But when they expressly sti- 
pulate that the power shall include a future interest, it is in fact 
reduced to the question whether when a man creates a power to sell 
an estate to which he had at the time no title, it can be effectual to 
pass a title which he subsequently acquires ? Or whether a man 
may by express words give a power to sell land to be thereafter 
acquired by him ? There seems no reason to doubt the soundness 
of an affirmative answer to both these propositions. 

In Q-ladwin vs. Scot, Barnes, 53, where a joint bond having 
been given and a warrant of attorney to enter judgment against 
one, though executed by the two, the plaintiff had leave upon the 
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common affidavit to enter judgment against the survivor. Raw vs. 
Alderson, 7 Taunt. 453, which appears to be the same case, received 
a different determination ; there, however, the words of the power 
were peculiar, as they were also, in Gfee vs. Lane, 15 East, 592, and 
Harris vs. Wade, 1 Chitty, 322. The case of Clerk vs. Laurie, 1 
Hurlstone & Norman Exch. Rep. 452, 1 is a case in which this point 
might have been made, and would have decided the controversy, it 
being a case of receipt by an attorney constituted by two trustees 
after the death of one of them, but the question was not raised by 
court or counsel. 

I have considered the question thus far as though the trustees 
were joint-tenants vested with both the legal and equitable estate. 
It is material to observe that there are powers of sale in the deed 
of trust which operate on the beneficial interest. This power is 
vested in the trustees " or the survivors or survivor of them, or the 
heirs of such survivor, their or his assigns or other the trustees or 
trustee for the time being," and express power is subsequently 
given " to the trustees or trustee for the time being" to delegate to 
an attorney all their powers. As therefore the delegation by the 
trustees was joint and several, there seems no more reason to doubt 
that the attorney was invested with the full powers of the survivor, 
so as to pass the beneficial estate, than that he continued notwith- 
standing the death of one of the trustees the attorney of the sur- 
vivors so as to be able to convey the legal estate. When we look 
at the whole scope of the deed of settlement, it appears evident that 
it was the intention of the parties that the attorney thus to be con- 
stituted for the sale and management of estates situated at a great 
distance from the residence of the trustees, should continue the 
attorney of the trustees for the time being, notwithstanding the 
death of one or more of them ; and there is no principle or rule of 
law to prevent that intention from being carried into effect. 

Judgment for plaintiff for $1,500. 

1 This case, decided in the Court of Exchequer, was removed by appeal to the 
Exchequer Chamber, (See 2 Hurlstone & Norman's Exch. Reps. 199,) where it was 
held that there had not been any revocation of the authority given to the attorney. 



